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Know Your Customer—
Especially When it’s the
Government

How to do business with the government sul:ceﬁsl:uﬂ}?. By Colonel Ralph |

ving business wich th

CIGLIE SOITE 2
far chose
i in what has beco

EEST I..'Ill.lii-\.' .Ii'l.; PULCELE
I ITEEE SN

1E88
thar has o

CMCTLS. Gne Liat

Commat-

< in baisiness. sov-

ig presenss something

¢ ooormypanies, I is guite

COnfach DUsiess

i =% Fanvasr.

[dicnt of the most

ioipariant Epecs of

LR

N COnEracher.

somuble way to cover such & broad ropic, i‘h E i

of course, without sarily REIRE REEC- Colonel Ralph |, Capio, USAF (Ret.), is an attorney with Armstrong Teasdale LLP and
tive. in cheasing sach opacs for consudera- practices in government and commarcial contract work, contract relations, and inges-
L I ith all due respect Diawid natisnal affairs. Prior to his recent retirement from the U.S. Air Force's Judge

p B Advocate General's Departrment, he was legal advisor foF an organization responsible

. 7 = kg i for mare than 575 billion annually in foreign military sales and governmant Contraces.
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Number Ten: Government procure-
ment represents “hig bucks”  Billions of
dollars are spent every fiscal vear—ar all
levels of government, boch domestcally
and internationallyv—buving goods and
services necessary 1o satisfy some public
need. This equates o ungquestionable bies-
ness opporunitics. [f businesss rourinely
“disqualifi” rthemselves from parricipar-
ing in what can be a stable and large
business base merely because they are
unfamiliar with the unique rules and
regulations of doing busingss
with the government. they
place themselves ar a grem
business disadvanage. Wirth
business comes risk. certainiy,
bue with knowledge comes
the oppormunity o borth
mgasure and limic thae risk,

Muamber Mine: [0 is quite
true thar the government pro-
curcment process is deiven by
mles and regulations that dit-
fer from rhe ordinary com-
mercial marker place. The
procurcment of goods and services by
the povernmenr i5 a unique acriving
direcred at the public well being, I s in
the nature of a trusi, nor merely the
doing of business. As such. ir 15 domi-
natcd by speciatized rules and regula-
tions designed o protect that orust, as
well as giving potential contracrors fair
and equal access o the sveem. A gov-
ernment contracter must be aware of a
host of specialized starutes, rules and
regulations designed o accomplish not
only the task ar hand, bur ro do so with
a wide vanery of socio-economic objec
tives also in mind.

Number x For some of the nesons
identified in Number Nine, the govern-
ment procurement process brings with i
vETY well defined and enforced ethics miles.
Again. this is a situation that differs from
the ordinary course of commercial busi-
ness. II'I ll'l.i.! l:rl:lmmﬂl'fi_'ll m:r‘:ﬂp’a:l.'. arne
hopes and perhaps even expeets. to deal
with people who comply with srandards of
ethical conduwct. But, in the LOVETTUTIETLL
contracting arena, this is an absolure
requirement. It is an ever-present consid-
gration when dealing with the povernment
Pﬂ:ﬂ.ﬂlrn‘mﬂ'l‘ll Pm". {_-;-n:m'rnmt'nl: con-
tractors, then, must be well aware of the
set of ethics rules againss which they and
their EOVETTITICNT COUnEETpire will be mes
sured. By knowing whar s expected. con-

rractors and cheir emplovees can sreer 2

COuEse :hmugh this ethics minefield with
impuniy.

Mumber Seven: The subsrancive legal
n:ks n :11:.' EOVEMMIIMENS Produrement pro-
cess can be very different from those
encountered in the commercial marker-
place. For example, the government is
gq'nc'rz”}- enritled oo enforce “strict com-
pliance” with contracr requirements,
rather than having to accepr “substancal
pcrﬁ.‘.rp'r.m’.m." This is w1, :.1;.1;11.. hescause
the povernment is operating in the public

With business comes risk,
certainly, but with knowledge
comes the opportunity to both
measure and limit that risk.

trust, it is fundamentally impomant char
the taxpayers' funds be well spent on
defined requirements. and thar the
integrity of the procurement process be
mainmained throughour. Thus, conomac-
tors secking to do busines with the gov-
ernment must be well aware of the sub-
stantive differences in the law they are
likely o encounter, &0 thar they can g
accordingly.

MNumber Six: Mor all government per-
sonnel are vested with the aushority it
rakes to enter into or modify an existing
government conrract.  Unlike the law
applicable to commergial contracs, the
EOvernment 15 not bound l'r:l.' what 1=
called "apparent authoriy,” Only war-
ranced contracting officers are authorized
o commit public funds in the awarding
of a goverament contract, or cin modify
AN CUSOUOTY CONIract. (Overnment Con-
CRECTLRES IMLLSE l‘.r.“:fw “:'..I'! '“.I'bua:n I.LI.L'.I' ans
dealing in the course of contracy perfor-
mance, and the limits of their auchory.

Nuomber Five: There are & number of
'-‘r.i"lrs Envernm;‘nr f,:ﬂ“Tr.'Iﬂ:t* TETrmMimare.
The most desirable way, of course, from
hoth the government and contracrors’
pe:r.\T.!etl:i'l.'ls, is for the contrace to be corm-
pleted according to its agreed upon wrms
and conditions, on tme and within cost
However, if changed circumstances
require it, the government has the undis-
pured richt s terminate 1 coneracr for is

convenienge, This *T for C" provision i3
unique In government contracring, and
legally justifiable only because the public's
interest in having a emedy available w
address changed circumstances surweighs
its interest in having “fised” contracts, noq
subject to unifareral termination. Thy
very i|nin|;|ur.rnes:ﬁ af this unilaceral grvern
mental prerogative carries with i business
risk nor ordinarily present in the commer-
cial marketplace. Government contrac
tors must be aware of ths as a porenrial
N EVeEry pOvVEMMEns con
tract, and asess the lfikeli
hood of it ocoerrence a
they  would  assess  any
porental business risk asso
ciated with any projecr
Their bidfoffered  pricy
should reflect this assess
ment accordingly, and ther
they should keep record
thar are complere and accu
rate enerugh to support ar
impact chaim, i their projec
s rerminated m this way,

MNumber Four: In offering o perform

POVETMMENL CORIFACIS, 1 governmen
contracter must know thar the govern
ment has imlormation needs thae gr:':l.sl:.
exceed those of his or her commercia)
crading partners. The government ofter
eequires wide-reaching access 10 a busi
ness’ proprictary data, and its books and
records. This generally has no parallel in
the commercial arema, [n Cortain progure
ments, the government <an commang
the praducrion of costand pricing dara af
preconditions 1o doing business, ang
these access rights survive years after con
eract close-our, This s viewed by somy
potential CONMACION &% S0 OMETOUS g
intrusive that chey would choose rathe
not e do business with the governmen
altogether. Contractors wanring ro - dg
business with the government  shoulg
cxpect the government o ask for infor
mnarion and dawa not generally released i
the ordinary course of business. They
should alse understand thar the govern
ment is under very smngent requine
ments to protect the data gathered in thi
way, Again. 45 in other busines transac
tions, this is an element that requires risi
ASSEREIECTLL

Number Three: Government con-
tracts very often invobve change. Tt has
been frequencly said thar the one constang
in goverament contracting is change. Ad
Droiects mature, 15 requirements are




B

refined, as reseurces—financial and otherwise—are made
more or less available, as new needs are idennfied, che gov-
ernment must have the flexibilicy o pbm-'.w;td in the directien
most appropriate o saisfying its public service obligatons.
Thas requires conteacrars o be prepared to march the gov-
eriment’s fexibility, Sucessful govemment contraczorns will
underseand the chan BES PIOOCSS, and the povernment contract
clauses addressing change. This 15 inrrcdﬁ:rb impartant if one
is 1 minimize the business rsk asociared with change, and
the degree of project uncerminty inherent in most, if noc all,
EOVErnIMeEnt COnERACT. il

Number Two: %Whilc it s crue thar the consequences of suc-
ceedi a government contract can be very greas for an
indil-'?u:ﬂ contractor. it is equally rene thar the consequences
of failing cin be equally grear, or even greater, In the unhap-
P circumstance where 1 contract is rerminared by che gov-
ernment for defaulr, the consegquences can he severe. Not
un|\ does such an evesit mea.ct instant contradcts, but * pa.".l
performance” is almost always an cvaluarion factor in the
award of furare government business. e i very difficult. if
not impossible, 1o mmpl'-' walk awiy from a4 povernment con-
sract withour incurring long-| asnng CONseqUEnCEs,

And, theNulihtﬂlt item for government coniraceors
o consider: It is very imporrant thar acrual or porencial gov-
ernmem contractors have aocess—in some form or Bshion—
1o professionals who have complete knowledge of the gov-
Ernment procurement process, the swareces and regularions

ming it. and who have the abiligr to maneuver success-
ully within rhe government bureaucracy. If “ro: be fore-
warned i3 1o be forearmed.” then the more one kaows abour
the process and irs unique set of rules, the more likely prob-
lems can bie gicher avoided :lmgﬂhcr or resolvid in the most
satisfactory way possible. This is clewly one aren of business
apportunity where risk is inextricably linked with ane’s abili-
ty to penetrate seemingly opaque mules, where the greanest
dividends are paid 1o those who know the process, and 1w
those who sestemanically plan and act according 1o those
rules.

Doing business with the government cin be extremely
tewarding. It carries with it the porenrial for a solid basi-
ness base, [ also offers the sense of sarisfaction thar comes
from doing something for the public will being, It can also
he very challenging. The process is ofren complex. the sums
involved are aften large, and the consequences for the firm
can be both immediate and long-lasting, Bur, wich proper
planning and the competent advice of contracting and legal
professinnals, the risks of doing business with the govern-
ment can be well managed. u
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